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DETAILED ACTION 

This action is in response to Amendment filed August 11, 2006. All applicant's 
arguments have been considered. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1,12 and 13 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Endou (US 5,777,783). 

Endou teaches an apparatus for implementing phase-contrast or modulation contrast 
observation on microscopes with the aid of a modulator (26b) arranged in each pupil plane (col. 
10 lines 30-31) in the observation beam path and containing at least one layer modifying the 
phase or amplitude (col. 10 lines 28-30) and a stop (6) arranged in the illumination beam path 
(Fig. 1) and a portion of at least one layer modifying the phase or amplitude is transmissive (Fig. 
1). Endou further teaches the modulator are arranged on a carrier in a manner introducible into 
the beam path of the microscope (col. 13 lines 5-10). Endou lacks specific reference to 
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dynamically tilting the modulator. Endou does suggest that rotation of the modulator can be 
required in a modulation contrast image (col. 13 lines 6-8). It would have been obvious to one of 
ordinary skill in the art at the time the invention was made to have the modulator of Endou 
dynamically tiltable as suggested by Endou for the purpose of allowing for modulation contrast 
without having to remove the modulator and replace it with another modulator. 

Claims 2, 8, 9 and 1 1 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Endou (US 5,777,783) in view of Wilson (US 6,687,052). 

Regarding claim 2, Endou teaches the invention as claimed but lacks reference to the 
greatest possible phase shift achieved by a slight tilt. Wilson teaches the modulator configured 
so that the greatest possible phase shift is achieved by a slight tilt (col. 3 lines 56-58). It would 
have been obvious to one of ordinary skill in the art at the time the invention was made to have 
the Endou reference have the modulator configured in the manner taught by Wilson for the 
purpose of minimizing the amount of rotation required by the modulator to achieve the greatest 
phase shift so that the modulator would not require a space large enough to rotate 1 80-degrees 
and thus reduce the size of the microscope apparatus as a whole. 

Regarding claims 8 and 9, Endou teaches the invention as claimed but lacks reference to 
the use of a defined variable layer configuration. Wilson teaches a variable layer configuration 
(col. 3 lines 25-55). The pattern of modulators on the modulating element (6) is a variable layer 
configuration because the modulation of the incident light varies at different locations on the 
element. It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to have the Endou invention include the variable layer configuration of Wilson for the 
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purpose of allowing the use of a single modulator to perform different modulations depending on 
the area of the element light contacts. 

Regarding claim 1 1 , Endou teaches the invention as claimed but lacks reference to the 
use of retardation plates. Wilson teaches the use of retardation plates for use with polarization 
modulation (col. 3 lines 18-19). It would have been obvious to one of ordinary skill in the art at 
the time the invention was made to have the Endou invention include the retardation plates of 
Wilson for the purpose of rotating the polarization to allow for as much light intensity to pass 
through as possible, thus providing a better image to the observer. 

Claim 3 is rejected under 35 U.S.C. 103(a) as being unpatentable over Endou (US 
5,777,783) in view of Kobayashi (US 6,057,894). 

Endou teaches the invention as claimed but lacks reference to one layer comprising glass 
plates of various glasses. Kobayashi teaches the use of a glass layer coupled to a modulator (col. 
6 lines 4-25) for the purpose of supporting the modulating layer in a high heat environment. It 
would have been obvious to one of ordinary skill in the art at the time the invention was made to 
have the Endou modulator include the glass layer of Kobayashi for the purpose of supporting the 
modulating layer in a heated environment, where the heat originates from the light energy of the 
Endou invention. 

Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over Endou (US 
5,777,783) in view of Kobayashi (US 6,057,894) as applied to claim 3 above, and further in view 
of Wilson (US 6,687,052). 
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Endou in combination with Kobayashi teaches the invention as claimed but lacks 
reference to the use of a defined variable layer configuration. Wilson teaches a variable layer 
configuration (col. 3 lines 25-55). The pattern of modulators on the modulating element (6) is a 
variable layer configuration because the modulation of the incident light varies at different 
locations on the element. It would have been obvious to one of ordinary skill in the art at the 
time the invention was made to have the Endou in combination with Kobayashi invention 
include the variable layer configuration of Wilson for the purpose of allowing the use of a single 
modulator to perform different modulations depending on the area of the element light contacts. 



Response to Arguments 



Applicant's arguments filed August 1 1, 2006 have been fully considered but they are not 
persuasive. 

Applicant argues the Endou reference fails to teach dynamic tilting. Applicant admits the 
Endou reference teaches rotation. The examiner interprets tilting and rotation to be the same 
within the broadest reasonable interpretation of both terms. Applicant appears to draw a 
distinction between tilting and rotation based upon the axes about which the modulator moves. 
The claim language does not include any limitations regarding the axes about which the 
modulator is tilted therefore this argument is not persuasive. 



Conclusion 
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THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Joshua L. Pritchett whose telephone number is 571-272-2318. 
The examiner can normally be reached on Monday - Friday 7:00 - 3:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Drew A. Dunn can be reached on 57 1 -272-23 12. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 



Application/Control Number: 10/605,492 



Page 7 



Art Unit: 2872 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Joshua L Pritchett 

Examiner 
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SUPERVISORY PATENT EXAMINER 



